
Application to register land at Ursuline Drive   
at Westgate-on-Sea as a new Village Green 

 
 
A report by the Head of Regulatory Services to Kent County Council’s Regulation 
Committee Member Panel on Tuesday 26th February 2013. 
 
Recommendation: I recommend that a non-statutory Public Inquiry be held into 
the case to clarify the issues. 
 
 
Local Member:  Mr. R. Burgess     Unrestricted item 
 
Introduction 
 
1. The County Council has received an application to register land at Ursuline Drive at 

Westgate-on-Sea as a new Town or Village Green from local resident Mr. G. 
Rickett (“the applicant”). The application, made on 28th November 2011, was 
allocated reference number VGA641. A plan of the site is shown at Appendix A to 
this report and a copy of the application form is attached at Appendix B. 

 
Procedure 
 
2. The application has been made under section 15 of the Commons Act 2006 and the 

Commons Registration (England) Regulations 2008. 
 
3. Section 15(1) of the Commons Act 2006 enables any person to apply to a 

Commons Registration Authority to register land as a Town or Village Green where 
it can be shown that: 

‘a significant number of the inhabitants of any locality, or of any 
neighbourhood within a locality, have indulged as of right in lawful sports 
and pastimes on the land for a period of at least 20 years; 

  
4. In addition to the above, the application must meet one of the following tests: 

• Use of the land has continued ‘as of right’ until at least the date of 
application (section 15(2) of the Act); or 
• Use of the land ‘as of right’ ended no more than two years prior to the 
date of application, e.g. by way of the erection of fencing or a notice (section 
15(3) of the Act). 
 

5. As a standard procedure set out in the Regulations, the Applicant must notify the 
landowner of the application and the County Council must notify every local 
authority. The County Council must also publicise the application in a newspaper 
circulating in the local area and place a copy of the notice on the County Council’s 
website. In addition, as a matter of best practice rather than legal requirement, the 
County Council also places copies of the notice on site to provide local people with 
the opportunity to comment on the application. The publicity must state a period of 
at least six weeks during which objections and representations can be made. 

  
 



The application site 
 
6. The area of land subject to this application (“the application site”) consists of a field 

of approximately 2.4 acres (0.9 hectares) in size situated to the rear of property 
numbers 1 to 21 Ursuline Drive at Westgate-on-Sea. A plan showing the application 
site is attached at Appendix A. 

 
7. Access to the application site is currently via a gap in the hedge along Public 

Footpath TM26 which connects Ursuline Drive with Canterbury Road. 
 
The case 
 
8. The application has been made on the grounds that the application site has 

become a Town or Village Green by virtue of the actual use of the land by the local 
inhabitants for a range of recreational activities ‘as of right’ for more than 20 years.  
 

9. The applicant states that the land has been in existence as an open space since 
the Second World War and has been a popular venue for local residents. The land 
has been used by the nearby King Ethelbert School for sports, but it is mostly used 
by local residents for recreational activities throughout the year. According to the 
applicant, the land was owned by Kent County Council who disposed of it to the 
governing body of King Ethelbert School in February 2010. He explains that no part 
of the land has ever had any notices to indicate that the public use was restricted. 
The land has been regularly used for walking and dog walking, as well as families 
playing ball games. Older people have used the land to sit and relax whilst families 
have picnicked and camped there. 

 
10. In support of the application, 71 user evidence questionnaires were submitted 

detailing the recreational use of the application site. Also included were various 
plans and photographs of the application site, correspondence with KCC’s Property 
Group confirming the disposal of the site in February 2010, details of previous 
planning applications relation to the site, an email of support from the Kent Wildlife 
Trust, a newspaper cutting from 2005 regarding proposed development of the site, 
a petition containing 177 signatures in support of Village Green registration and a 
letter of support from the Westgate and Westbrook Residents Association 
confirming use by local people for at least 20 years.   

 
11. A summary of the user evidence questionnaires submitted in support of the 

application (prepared by the applicant) is attached at Appendix C. 
 
Consultations 
 
12. Consultations have been carried out as required. 

 
13. Mr. S. Thomas, Planning Manager at Thanet District Council, wrote to confirm that 

his Council has no objection to the application. He added that ‘it is understood that 
the land has been well used by local people, including for football, cycling and dog 
walking and also occasional events. The area also contains significant wildlife and 
as such positively contributes to the quality of the local environment’. 
 

14. District Councillor J. Hibbert also wrote to confirm her full support for the 
application. She stated that ‘for many, many years the residents of Westgate-on- 

  
 



Sea have used this area for recreational purposes, many of them having grown up 
in the area and played there as children, while others use it for walking their dogs or 
simply for family outings (walks, picnics etc). It is a safe and enclosed area, away 
from traffic’. She added that the land was home to many species of wildlife and as 
such it was essential that the area be preserved as an open space. 

 
Landowner 
 
15. The application site is owned by the Dane Court Grammar and King Ethelbert 

School Trust (“the landowner”) and is registered with the Land Registry under title 
number K924217.  
 

16. An objection to the application has been received from Winckworth Sherwood LLP, 
solicitors acting on behalf of the landowner. The objection is made on the following 
grounds: 
 That use of the application site has not been ‘as of right’ as there have been 

verbal challenges made to use of the site by dog walkers; 
 That use of the application site has not been such to indicate to a reasonable 

landowner that the local residents have been asserting a continuous right; 
 That the evidence in support of the application is skeletal and deficient, with little 

information as to frequency or intensity of use; 
 That the overgrown state of the application site supports the contention that 

recreational use has been minimal; 
 That the neighbourhood relied upon by the applicant does not possess the 

degree of cohesiveness required to make it a qualifying neighbourhood; and 
 That before any decision is taken the matter should be referred to Public Inquiry 

for further consideration. 
 
Legal tests 
 
17. In dealing with an application to register a new Town or Village Green the County 

Council must consider the following criteria: 
(a) Whether use of the land has been 'as of right'? 
(b) Whether use of the land has been for the purposes of lawful sports and 

pastimes? 
(c) Whether use has been by a significant number of inhabitants of a particular 

locality, or a neighbourhood within a locality? 
(d) Whether use of the land ‘as of right’ by the inhabitants is continuing up until the 

date of application or within two years from when use ‘as of right’ ceased? 
(e) Whether use has taken place over period of twenty years or more? 

 
I shall now take each of these points and elaborate on them individually: 
 
(a) Whether use of the land has been 'as of right'? 
 
18. The definition of the phrase ‘as of right’ has been considered by the House of 

Lords. Following the judgement in the Sunningwell1 case, it is considered that if a 
person uses the land for a required period of time without force, secrecy or 
permission (“nec vi, nec clam, nec precario”), and the landowner does not stop him 
or advertise the fact that he has no right to be there, then rights are acquired. 

                                                 
1 R v. Oxfordshire County Council and another, Sunningwell Parish Council [1999] 3 All ER 385 

  
 



19. The evidence submitted in support of the application suggests that recreational use 
of the application site has taken place without any challenge from the landowner 
throughout the relevant twenty year period. None of the witnesses refer to any 
challenge (verbal, physical or otherwise) to their use of the application site. The 
applicant’s position is that no part of the application site has ever had any 
prohibitive notices in place, nor has access to it ever been restricted in any way to 
the public. It has been used for recreational activities ‘as of right’ since as far back 
as the Second World War. 

 
20. The landowner does not consider that use of the application site has taken place 

‘as of right’ for several reasons. Firstly, it is submitted that any use of the application 
site by students of the school would be by implied licence, that specific permission 
has been granted for use of the application site for certain events and that there is 
evidence to demonstrate that on occasion where dog walkers attempted to use the 
application, they were asked to leave and not walk their dogs on the application 
site. 

 
21. In support of this, the school has provided statements from three members of staff. 

One recalls various permissions granted for groups and organisations to use the 
school fields (including the application site) during school holidays. The effect of this 
would have been to interrupt any informal recreational use of the application site. 
The other two members of staff refer to regular visits to the application site and 
occasional challenges made to dog walkers using the application site. They also 
add that, other than the occasional dog walker, they have never witnessed any of 
the alleged recreational activities taking place on the application site. 

 
22. Therefore, on the issue of whether use of the application site has been ‘as of right’, 

although the evidence as a whole suggests that use has taken place ‘as of right’, 
further investigation of the alleged challenges is required before it is possible to 
reach an informed conclusion. 

 
(b) Whether use of the land has been for the purposes of lawful sports and 
pastimes? 
 
23. Lawful sports and pastimes can be commonplace activities including dog walking, 

children playing, picnicking and kite-flying. It is not necessary to demonstrate that 
both sporting activities and pastimes have taken place since the phrase ‘lawful 
sports and pastimes’ has been interpreted by the Courts as being a single 
composite group rather than two separate classes of activities2. 

 
24. Legal principle does not require that rights of this nature be limited to certain 

ancient pastimes (such as maypole dancing) or for organised sports or communal 
activities to have taken place. The Courts have held that ‘dog walking and playing 
with children [are], in modern life, the kind of informal recreation which may be the 
main function of a village green’3. 

 
25. In this case, the evidence suggests that the land has been used for a wide range of 

recreational activities, including dog walking, bird watching picnics, playing with  
                                                 
2 R v. Oxfordshire County Council and another, ex parte Sunningwell Parish Council [1999] 3 All ER 385 
3 R v Suffolk County Council, ex parte Steed [1995] 70 P&CR 487 at 508 and approved by Lord Hoffman 
in R v. Oxfordshire County Council and another, ex parte Sunningwell Parish Council [1999] 3 All ER 
385 

  
 



children and ball games. Many of the users refer to the fact that the application site 
provides a safe place away from traffic to engage in recreational pursuits. The 
summary of the user evidence questionnaires from local residents at Appendix C 
shows the full range of activities claimed to have taken place. 

 
26. However, the landowner challenges the nature of such use and alleges that the 

recreational use of the application site by the local residents has not been of such 
character, degree and frequency as to indicate an assertion of a continuous right. In 
the landowner’s view, the evidence of use is skeletal and deficient, and it is not 
clear whether the evidence relates specifically to the application site itself or applies 
more generally to the wider area within which the application site is situated.  

 
27. The landowner further adds that the long grass and lack of physical evidence of use 

on the ground is strongly indicative that the area has not been used for lawful sports 
and pastimes to any material degree. Any recreational use that has taken place has 
been minimal in nature and is more consistent with the exercise of a defined route 
(i.e. a public rights of way type use) rather than a general right to recreation. 

 
28. The applicant refutes this suggestion and states that the volume of evidence 

submitted in support of the application strongly suggests that the application site 
has been in frequent use by the local community for recreational activities. He adds 
that the overgrown nature of the application site can be explained by the fact that 
last year’s unusually wet conditions did lead to an increase in vegetation which 
dissuaded many of the recreational activities that would normally have taken place 
on the application site and led to walkers instead using a pathway around the 
perimeter of the application site. As such, the conditions experienced last year 
(which is outside of the relevant period) are not to be taken as being representative 
of the condition of the land during the twenty year period. 

 
29. Therefore, whilst the applicant contends that the evidence of use submitted in 

support of the application shows that the application site has been used for a range 
of recreational activities, the landowner challenges the nature of the recreational 
use and suggests that it has not taken place as frequently as is suggested by the 
users. This is an area of clear conflict between the applicant’s evidence and the 
landowner’s position which requires further investigation. 

 
(c) Whether use has been by a significant number of inhabitants of a particular 
locality, or a neighbourhood within a locality? 
 
30. The right to use a Town or Village Green is restricted to the inhabitants of a locality 

or of a neighbourhood within a locality and it is therefore important to be able to 
define this area with a degree of accuracy so that the group of people to whom the 
recreational rights are attached can be identified.  

 
31. The definition of locality for the purposes of a village green application has been the 

subject of much debate in the courts and there is still no definite rule to be applied. 
In the Cheltenham Builders4 case, it was considered that ‘…at the very least, 
Parliament required the users of the land to be the inhabitants of somewhere that 
could sensibly be described as a locality… there has to be, in my judgement, a 
sufficiently cohesive entity which is capable of definition’. The judge later went on to  

                                                 
4 R (Cheltenham Builders Ltd.) v South Gloucestershire District Council [2004] 1 EGLR 85 at page 90 

  
 



suggest that this might mean that locality should normally constitute ‘some legally 
recognised administrative division of the county’. 

 
32. On the subject of neighbourhood, the Courts have held that ‘it is common ground 

that a neighbourhood need not be a recognised administrative unit. A housing 
estate might well be described in ordinary language as a neighbourhood… The 
Registration Authority has to be satisfied that the area alleged to be a 
neighbourhood has a sufficient degree of cohesiveness; otherwise the word 
“neighbourhood” would be stripped of any real meaning’5. 

 
33. In this case, the applicant states, at part 6 of the application form, that he relies 

upon the ‘the area of housing as ‘neighbourhood’ within the ‘locality’ of Westgate-
on-Sea ward’. The neighbourhood is defined by reference to a plan (see Appendix 
D) and includes a small network of residential streets in the vicinity of Ursuline 
Drive. The applicant’s case is that this area can be considered a neighbourhood by 
virtue of the fact that there is only one access point to it (via Lymington Road). 

 
34. The landowner does not dispute that the electoral ward of Westgate-on-Sea is 

capable of constituting a qualifying locality; it is clearly a legally recognised 
administrative unit as is required by the legislation. 

 
35. However, the landowner does challenge the proposition that the area of housing in 

the vicinity of Ursuline Drive is a qualifying neighbourhood on the basis that it does 
not possess the required degree of cohesiveness and has no associated facilities, 
nor any other factors that would specifically identify the area as such. 

 
36. The applicant disputes the landowner’s position; he produces an extract from an 

encyclopaedic definition of neighbourhood, which defines the concept of 
‘neighbourhood’ as a geographically localised community with considerable face-to-
face interaction between members. The applicant’s position is that the residents of 
the locality associate themselves with this definition and consider themselves to be 
part of a neighbourhood. He adds that the neighbourhood does need to be an area 
known to the law and there is no precise definition of what features it should include 
within the legislation. 

 
37. Aside from the fact that the area of housing has a common access point, the 

applicant has not provided any further evidence as to why the area is a qualifying 
neighbourhood. Although the concept of neighbourhood carries some fluidity and 
has never been precisely defined, it is still necessary to be able to demonstrate that 
the area has a number of unifying elements (e.g. communal facilities or services, 
similar type and style of housing etc) so as to achieve the required element of 
cohesiveness. Case law confirms that the neighbourhood must be capable of 
definition (rather than merely being a line drawn on a map) and, although the 
applicant refers to it as the ‘Ursuline Drive neighbourhood’ there is no evidence as 
to whether it is known locally as such or whether the area is more widely 
recognised as being a distinct and identifiable community within the wider locality of 
Westgate-on-Sea. 

 

                                                 
5 R (Cheltenham Builders Ltd.) v South Gloucestershire District Council [2004] 1 EGLR 85 at page 92 

  
 



38. There is therefore insufficient evidence currently available to determine whether or 
not the neighbourhood test has been met and this is an area that requires further 
examination. 

 
“a significant number” 

 
39. The word “significant” in this context does not mean considerable or substantial: ‘a 

neighbourhood may have a very limited population and a significant number of the 
inhabitants of such a neighbourhood might not be so great as to properly be 
described as a considerable or a substantial number… what matters is that the 
number of people using the land in question has to be sufficient to indicate that the 
land is in general use by the community for informal recreation rather than 
occasional use by individuals as trespassers’6. Thus, what is a ‘significant number’ 
will depend upon the local environment and will vary in each case depending upon 
the location of the application site. 

 
40. The applicant’s position is that the use of the application site by 71 local residents, 

32 of whom have used it throughout the twenty year period, demonstrates that the 
application site has been used by a significant number of the local residents. 

 
41. The landowner, on the other hand, disputes that the application site has been of 

sufficient quantity to signify that the land has been in general use by the local 
community or to suggest that a right to recreate was being asserted by the 
residents of the locality. Rather, it is suggested by the landowner that general 
recreational use of the site for lawful sports and pastimes has been infrequent and 
of low-level intensity. 

 
42. As is noted above, it difficult to reconcile the differences in the landowner’s 

recollections and the user evidence adduced in support of the application by the 
applicant. The fact that the application is supported by 71 user evidence 
questionnaires, many from people asserting use on a daily or weekly basis, means 
that, on balance, it seems probable that the land has been used by a significant 
number of the residents of the locality, but it is not possible to conclude definitively 
on this issue on the basis of the information currently available. 

 
(d) Whether use of the land by the inhabitants is continuing up until the date of 
application or within two years from when use ‘as of right’ ceased? 
 
43. The Commons Act 2006 requires use of the land to have taken place ‘as of right’ 

either up until the date of application or, if such use has ceased prior to the making 
of the application, that the application be made within two years of recreational use 
ceasing to be ‘as of right’. 

 
44. In this case, there is no evidence of any challenge to the use of the application site 

for the purposes of lawful sports and pastimes by the local community. Therefore, it 
can be concluded that the use of the application site has continued up to, and in 
this case beyond, the date of the application. 

 

                                                 
6 R (Alfred McAlpine Homes Ltd.) v Staffordshire County Council [2002] EWHC 76 at paragraph 71 

  
 



(e) Whether use has taken place over a period of twenty years or more? 
 
45. In order to qualify for registration, it must be shown that the land in question has 

been used for a full period of twenty years. In this case, use of the application site 
‘as of right’ is continuing and, as such, the relevant twenty-year period (“the material 
period”) is calculated retrospectively from the date of the application, i.e. 1990 to 
2010. 

 
46. The user evidence summarised at Appendix C suggests that there has been use of 

the application site in excess of the last twenty years. However, this is to be 
considered in context with the landowner’s comments (above) that such use has 
been limited and sporadic in nature. On balance, it appears that the application site 
has been used by the local community for recreational purposes for a period of at 
least twenty years, but further consideration is required regarding the nature of such 
use. 

 
Conclusion 
 
47. Although the relevant Regulations7 provide a framework for the initial stages of 

processing the application (e.g. advertising the application, dealing with objections 
etc), they provide little guidance with regard to the procedure that a Commons 
Registration Authority should follow in considering and determining the application. 
In recent times it has become relatively commonplace, in cases which are 
particularly emotive or where the application turns on disputed issues of fact, for 
Registration Authorities to conduct a Public Inquiry. This involves appointing an 
independent Inspector to hear the relevant evidence and report his/her findings 
back to the Registration Authority. 

 
48. Such an approach has received positive approval by the Courts, most notably in the 

Whitmey8 case in which Waller LJ said this: ‘the registration authority has to 
consider both the interests of the landowner and the possible interest of the local 
inhabitants. That means that there should not be any presumption in favour of 
registration or any presumption against registration. It will mean that, in any case 
where there is a serious dispute, a registration authority will almost invariably need 
to appoint an independent expert to hold a public inquiry, and find the requisite 
facts, in order to obtain the proper advice before registration’. 

 
49. It is important to remember, as was famously quoted by the Judge in another High 

Court case9, that ‘it is no trivial matter for a landowner to have land, whether in 
public or private ownership, registered as a town green... [the relevant legal tests] 
must be ‘properly and strictly proved’. This means that it is of paramount 
importance for a Registration Authority to ensure that, before taking a decision, it 
has all of the relevant facts available upon which to base a sound decision. It 
should be recalled that the only means of appeal against the Registration 
Authority’s decision is by way of a Judicial Review in the High Court. 

 
50. In this case, it is clear that the Village Green application is a matter of significant 

local importance, as evidenced by the petition submitted in support of the  
                                                 
7 Commons Registration (England) Regulations 2008 
8 R (Whitmey) v Commons Commissioners [2004] EWCA Civ 951 at paragraph 66 
9 R v Suffolk County Council, ex parte Steed [1997] 1EGLR 131 at 134 
 

  
 



  
 

 
application. Equally, registration of the land as a Village Green could potentially 
have serious implications on the future use of it by the school. The applicant has 
put forward a good case in support of the registration of the land as a Village 
Green, but the landowner has raised several issues which require further 
clarification to enable the County Council to take a fully informed decision on the 
application.  
 

51. In particular, it is necessary to resolve the conflict regarding the alleged challenges 
to recreational use, to confirm the nature and extent of recreational use by the local 
residents, and to consider further evidence as to whether the neighbourhood relied 
upon by the application is acceptable for this purpose. As such, on the basis of the 
evidence currently available, it would appear that it is not possible to determine this 
matter on paper and the most appropriate course of action would be for the matter 
to be referred to a Public Inquiry. 

 
Recommendations 
 
52. I recommend that a non-statutory Public Inquiry be held into the case to clarify the 

issues. 
 
 
Accountable Officer:  
Mr. Mike Overbeke – Tel: 01622 221513 or Email: melanie.mcneir@kent.gov.uk 
Case Officer: 
Miss. Melanie McNeir – Tel: 01622 221511 or Email: melanie.mcneir@kent.gov.uk 
 
The main file is available for viewing on request at the PROW and Access Service, 
Invicta House, County Hall, Maidstone. Please contact the case officer for further 
details. 
 
Background documents 
 
APPENDIX A – Plan showing application site 
APPENDIX B – Copy of application form 
APPENDIX C – Summary of user evidence 
APPENDIX D – Plan showing neighbourhood 
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APPENDIX A:
Plan showing the application site
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